Mr. Burnatti confirmed that he made several suggestions
as to how the violation could be abated, and these included
the use of a "fly curtain," and extending the pipe further
out from the wall.  He also suggested moving the unit from
out in the entry to a location along the left side wall of
the station, but not in the corner, or moving it across the
station to the right side wall.  He indicated that moving
the unit was not necessary to abate the citation, and he
denied that he insisted that it be moved.  Although he indicated
that he was not totally familiar with the state law requirements
for venting the charging unit, he did state that the state
inspectors do not want the unit inby the batteries being
charged because it creates a hazard (Tr. 31-33).  He indicated
that the respondent could have moved the unit "into the
left side" of the charging station "or moved it across to the
right side," and that this would have abated the citation
and would have also complied with state law (Tr. 33).  He
marked these locations with an "x" mark on his sketch (Tr. 35).

Mr. Burnatti stated that he has observed other battery
charging units in the mine, and that they are placed "basically
in the same area, but they are not outby, the end of this
tin or the rib." He stated that the other units he has
observed "are inby the crosscut inby the tin" (Tr. 36).

Mr. Burnatti indicated that in the instant case the
location of the charging unit was a violation of section
75.1105, because the way it was positioned the intake air
was going directly over it, and since "it was slightly outby
the edge of the tin, as long as that air is passing over,
and going up into the section, I can't see how you could
achieve compliance" (Tr. 37).  Under the circumstances, the
smoke tests he made were "a formality" (Tr. 36) .

Mr. Burnatti .stated that he initially fixed the abatement
time at "roughly twenty-two hours" (Tr. 32) , but that when
he returned to the area the next day, he observed that a
three inch pipe had been inserted into the existing four-inch
pipe and extended outby from the wall, and he identified
its location on his sketch.  He also described an opening
or gap between the two pipes, and confirmed that he made
another smoke tube test at that time (Tr. 38) .  He stated
that a Kersey battery powered tractor was in the station,
and when he took smoke readings directly over the tractor
battery and the charging unit itself, he determined that the
air exiting the charging station was going back into the
intake escapeway (Tr. 39).  When he inquired as to why the
condition had not been corrected, Mine Foreman Andy Salata
advised him that some work had been done on the pipe and
that he "assumed it was okay" (Tr. 39) .
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aining the complainant's charges and, if the charges are sus-
